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Abstract

International commercial arbitration is a procedure adopted by parties to contract to settle their
difference out of court with the aim to reduce time wastage, enhance harmony and business ties
between parties. International Commercial Arbitration caters the needs of business community.
Initially traders were facing enforcement issues regarding their arbitration awards (especially

when cross-border trade was involved).

Confidentiality was fully observed as inherent norm, embedded in the contract however after
recent legal development many complications have arisen. Drafting Arbitration contract is the
duty of legal experts because corporate sector generally doesn’t go the knitty critty of contracts
as their focus is on business and profits. Lack of confidentiality often creates problems for parties
to contract due to many reasons e.g. bad publicity, trade secrets etc. however insertion of

Confidentiality Clause can save their corporate ship from Tsunami.

Unfortunately there is not a single provision in Arbitration Act 1940 and ADR Act 2017 that
deals with the confidentiality. It would be reasonable to state that arbitration proceedings
conducted under the 1940 Act, recognition and enforcement (arbitration agreements and foreign
arbitral awards) act 2011 and ADR Act 2017 are not confidential. It seems that our legislators

have neglected this area of interest in their legislation.

In lieu of problems (issues) which have been mentioned and with the guidance from the laws of
other countries it can be safely stated that if confidentiality clause is inserted in Contracts of

International Commercial nature then it will cater the needs of business community and will



avoid uncertainty for which suggestions are given. Similarly it will help to ensure risk mitigation

which is factor of vital importance in International Transactions.
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